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INTERNATIONAL LAW AS APPLIED BY ENGLAND DURING 

THE WAR 

II. Trading with the Enemy 

One of the immediate consequences of the outbreak of war, according 
to the Anglo-American law, is that all the commercial relations between 
subjects of the belligerent countries come to an end. Fresh dealings 
cannot be entertained, and existing dealings cannot be continued, be- 
tween persons divided by the line of war, save with the licence of the 
sovereign power. It is stated in several of the old English books that 
such trading is a misdemeanor, and even that it amounts to a felony, 
but there is no reported instance of a conviction by a criminal court. 
In numerous cases, however, contracts concerned with such trade were 
declared null, and goods seized when so engaged were confiscated as 
prize to the Crown. The broad principle was laid down clearly during 
the Napoleonic wars by Lord Stowell in the case of The Hoop, where a 
cargo had been captured on a neutral ship on the ground that it was being 
brought to England from the enemy country by British subjects. There 
had been some divergence of practice between the prize courts and the 
common law courts on the question of the absolute illegality of commer- 
cial intercourse with the enemy during war, and Stowell then stated 
the rule which was derived from the Dutch jurist Bynkershoek and 
which was conceived to be a rule of the law of nations: 

In my opinion there exists such a general rule in the maritime juris- 
prudence of this country, by which all trading with the public enemy, 
unless with the permission of the sovereign, is interdicted. It is not a 
principle peculiar to the maritime law of this country; it is laid down 
by Bynkershoek as an universal principle of law.— "Ex natura belli com- 
mercial inter hostes cessare non est dubitandum. Quamvis nulla specialis 
sit commerciorum prohibitio, ipso tamen jure belli commercia esse vetita, 
ipsae indictiones bellorum satis declarant, etc." He proceeds to observe, 
that the interests of trade, and the necessity of obtaining certain com- 
modities have sometimes so far overpowered this rule, that different 
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species of traffic have been permitted, "prout e re sua subditorumque 
suorum esse censent principes." But it is in all cases the act and per- 
mission of the sovereign. Wherever that is permitted, it is a suspen- 
sion of the state of war quoad hoc. * * * It appears from these 
passages to be the law of Holland; Valin states it to be the law of 
France * * * and it may, I think, without rashness be affirmed 
to have been a general principle of law in most of the countries of Europe. 
(1 C. Rob. p. 199.) 

The rule against trading with the enemy has been applied with great 
strictness, so as to render illegal the carriage of goods and merchandise 
to and from the enemy country in pursuance of transactions entered 
upon before the outbreak of war, the payment during war of any sum 
of money due to an enemy subject before the beginning of hostilities, 
the fulfilment of any insurance contract made with a British firm or 
company by an enemy before war, and the completion by a belligerent 
ship of a voyage to the enemy territory though the ship was chartered 
for the voyage before contemplation of war by a neutral or enemy sub- 
ject. In view of the prohibitions subsequently enacted by the English 
authorities, it is interesting to reproduce the opinions on the subject 
issued on the outbreak of war by an expert committee of the London 
Chamber of Commerce, which presumably based itself on the old law 
as it was understood: 

1. What are the limitations in regard to dealing with the subjects of 
alien enemies? — There must be no such dealings (except by his Majes- 
ty's licence) except that, if enemy subjects are allowed by the govern- 
ment to remain in the territory of Great Britain or an ally, ordinary 
contracts for their daily subsistence and employment are probably per- 
missible, and contracts in the ordinary way of business, involving no 
extensive operations, which might lead to conflicts of national duty, are 
possibly permissible. 

2. Payments due by British firms to alien enemies. What position 
should be taken by British firms? — No such payments whatever should 
be made during war, except possibly in pursuance of contracts as above 
indicated. 

3. Is the making of contracts with an alien enemy legal? — No; except 
as stated under (1). 

4. If contracts have been made during peace with alien enemies, does 
the supervening of war make the fulfilment of them an illegal act, or 
does it merely excuse such fulfilment? — It suspends performance until 
peace — except when (a) such suspension would be inconsistent with the 
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object of the contract. (6) The continuance of the contract would mili- 
tate against public policy (as in the case of insurance of hostile ships 
and cargoes against capture). In these excepted cases the contract is 
voided. In any case performance during war is unlawful if it involves 
any communication with the enemy. 

5. If the right to contract or to fulfil contracts is qualified by war. 
does such qualification attach only to national enemies domiciled in 
the enemy country, or does it extend to all residents, including British, 
who may remain in the enemy country, or enemies residing here? — 
In our opinion it extends to all — subject to licences and the indulgence 
extended to enemies permitted to remain here or in allied territory. 

6. In the case that foreign bills held by and payable to the alien enemy 
are presented through a bank or other agent here in respect of payment 
of a contract legally entered into before a state of war, is it the duty of 
British debtors to pay any bills, and does it make any difference if the 
presenter is only agent for collecting or assignee?— It is the duty of the 
debtor to withhold payment even, we think, to British agents. 

Some of these expectations were immediately belied by the issue of a 
proclamation dealing with "Trading with the Enemy," which was 
dated August 5th. The proclamation, as it was expressly stated, was 
designed to guide British subjects as to their duties and liabilities under 
the common law; but at the same time it implicitly mitigated the sever- 
ity of the bare rule. 

War is, indeed, in the modern conception, essentially a relation be- 
tween states, but persons living in a belligerent country cannot be al- 
lowed to interfere with the operations of the government by assisting 
directly or indirectly to strengthen the material resources of the enemy 
through prosecution of ordinary commercial intercourse. A military war 
and a commercial peace cannot exist together. To cut off the enemy's 
commerce is as much an operation of war as to cut off his military sup- 
plies; but while a belligerent can enforce his right as regards the latter 
kind of trading over neutrals and subjects alike by his cruisers' right of 
search of all vessels on the high seas, he can only exercise authority so as 
to stop non-contraband commerce over persons within his ordinary juris- 
diction. The test of subject and enemy, however, for the purpose of this 
prohibited trading, does not depend on national allegiance or on perma- 
nent domicile, but on a commercial domicile within the respective terri- 
tories. Thus, on the outbreak of war trading is forbidden between all 
persons carrying on business in the belligerent's country and all persons 
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carrying on business in the enemy's country. When, however, some 
exchange of commodities or the continuation of certain contractual 
relationships between persons divided by the line of war is deemed to 
be desirable in the national interests, the belligerent sovereign may 
allow an exception to the broad rule by a special licence to individual 
traders or a general licence to a class or to all persons. According to 
English constitutional law, it is well established that the King, under 
his general war prerogatives, has the power both to issue proclama- 
tions forbidding any commercial dealings during war and to issue 
licences modifying the total prohibition. 

The original proclamation about trading with the enemy in this 
war, though its terms were somewhat vague, contained two notable 
pronouncements (1) that dealings which were not expressly forbidden 
were allowed, and (2) that dealings solely transacted by or from a branch 
of an enemy firm in friendly, allied, or neutral territory were not pro- 
hibited. It seemed to follow that commercial dealings were legalized 
between British subjects and persons of enemy nationality who were 
settled for commercial purposes in British territory, or branches of enemy 
firms or companies which were established in British or neutral terri- 
tory, provided that the branch had a character separate from the prin- 
cipal house and could be regarded as something more than a mere agency. 
The proclamation was in the following terms : 

Whereas, it is contrary to law for any person resident, carrying on 
business, or being in our dominions to trade or have any commercial 
intercourse with any person resident, carrying on business, or being 
in the German Empire without our permission; 

And whereas, it is therefore expedient and necessary to warn all per- 
sons resident, carrying on business, or being in our dominions, of their 
duties and obligations towards us, our Crown, and government: 

Now, therefore, we have thought fit, by and with the advice of our 
Privy Council, to issue this our royal proclamation, and we do hereby 
warn all persons resident, carrying on business, or being in our do- 
minions: 

Not to supply to or obtain from the said empire any goods, wares, 
or merchandise, or to supply to or obtain the same from any person 
resident, carrying on business, or being therein, nor to supply to or ob- 
tain from any person any goods, wares, or merchandise for or by way 
of transmission to or from the said empire, or to or from any person 
resident, carrying on business, or being therein, nor to trade in or carry 
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any goods, wares, or merchandise destined for or coming from the said 
empire, or for or from any person resident, carrying on business, or being 
therein: 

Nor to permit any British ship to leave for, enter, or communicate 
with any port or place of the said empire: 

Nor to make or enter into any new marine, life, fire, or other policy or 
contract of insurance with or for the benefit of any person resident, 
carrying on business, or being in the said empire, nor under any exist- 
ing policy or contract of insurance to make any payment to or for the 
benefit of any such person in respect of any loss due to the belligerent 
action of His Majesty's forces or of those of any ally of His Majesty: 

Nor to enter into any new commercial, financial, or other contract or 
obligation with or for the benefit of any person resident, carrying on 
business, or being in the said empire: 

And we do hereby further warn all persons that whoever in contra- 
vention of the law shall commit, aid, or abet any of the aforesaid acts 
will be liable to such penalties as the law provides: 

And we hereby declare that any transactions to, with, or for the 
benefit of any person resident, carrying on business, or being in the said 
empire which are not treasonable and are not for the time being expressly 
prohibited by us either by virtue of this proclamation, or otherwise, 
and which but for the existence of the state of war aforesaid would be 
lawful, are hereby permitted: 

And we hereby declare that the expression "person" in this proclama- 
tion shall include any body of persons corporate or unincorporate, and 
that where any person has, or has an interest in, houses or branches of 
business in some other country as well as in our dominions, or in the 
said empire (as the case may be), this proclamation shall not apply to the 
trading or commercial intercourse carried on by such person solely from 
or by such houses or branches of business in such other country. 

Questions almost immediately arose as to the scope and purport of 
the proclamation. The points as to which there was the most general 
doubt were (1) the right to fulfil a contract made before the war, (2) 
the right to make any payment to or for the benefit of a person in the 
enemy territory during the war, and (3) the limitation of enemy charac- 
ter for the purpose of trading. Towards the end of August the Treasury 
issued a memorandum for the guidance of traders on these points, while 
announcing that the government might enforce stricter regulations or 
special prohibitions in the national interest. The memorandum con- 
tained four rules: 

(1) For the purpose of deciding what transactions with foreign traders 
are permitted, the important thing is to consider where the foreign 
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trader resides and carries on business, and not the nationality of the 
foreign trader. 

(2) Consequently, there is as a rule no objection to British firms 
trading with German or Austrian firms established in neutral or British 
territory. What is prohibited is trade with any firms established in 
hostile territory. 

(3) If a firm with headquarters in hostile territory has a branch in 
neutral or British territory, trade with the branch is (apart from pro- 
hibitions in special cases) permissible, as long as the trade is bona fide 
with the branch, and no transaction with the head office is involved. 

(4) Commercial contracts entered into before war broke out with 
firms established in hostile territory cannot be performed during the 
war, and payments under them ought not to be made to such firms dur- 
ing the war. When, however, nothing remains to be done save pay for 
goods already delivered or for services already rendered, there is no 
objection to making the payment. Whether contracts entered into 
before war are suspended or terminated is a question of law which may 
depend on circumstances. 

The direction about permitted payments was somewhat hesitating, 
but it was a sufficient authorization to English traders to pay money 
to persons in the enemy country when the money had been owing at 
the outbreak of war. There was no enforcible obligation on the English 
debtor to pay in such circumstances, seeing that the creditor's right 
to sue was suspended during hostilities, but it might be to the interest 
of the national commerce to leave him free to make payment. That 
the permission, however, was to be narrowly interpreted was shown by 
the issue of a warning by the Board of Trade a few days later to all 
English joint-stock companies and their officers, which was to this 
effect: (a) No dividends or interest declared or becoming due after the 
outbreak of war should be paid during the war to or in accordance with 
instructions from any person resident in the enemy territory. Such 
dividends or interest should be paid into a separate account at a bank 
to be disposed of after the conclusion of the war. (b) No transfer of 
any shares or debentures from any person resident in enemy territory 
should be registered during the war. From this warning it could be in- 
ferred that dividends declared or becoming due before the commence- 
ment of war might be paid to or for shareholders resident in the enemy 
country, and that shares or debentures transferred to such a person 
before war which required merely formal registration might be regis- 
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tered. On the other hand, no payment of dividends earned during the 
war could be made on account of an enemy shareholder, though he had 
an agent, e. g., a bank, in British territory which could receive payment; 
and no dealing with shares or debentures in an English company belong- 
ing to any person resident in the enemy country could be made during 
the war. 

Some writers, indeed, have suggested that the shares of enemies in 
British companies would be forfeited by the outbreak of war, on the 
ground that they were contractual rights requiring to be acted upon 
during hostilities, and therefore extinguished by war like other executory 
contracts. But this extreme stretching of the rule against the mainte- 
nance of contracts was not adopted by the government, which preferred 
to treat shares in the way they are generally understood, as a form of 
personal property. On this footing they were not liable to confiscation 
any more than physical property; and the dividends which were a part 
of the property were to be preserved for the enemy shareholder. The 
rule against trading necessitated only the sequestration of the money 
till the conclusion of hostilities. The government later, as will be seen, 
introduced legislation for the better securing of the enemy's property 
during the war. 

In spite, however, of the issue of the Treasury memorandum and the 
Board of Trade warning, much doubt still remained in the minds of 
the trading community as to the limits of permitted dealings with the 
enemy. It was uncertain, for example, whether an English firm or mer- 
chant was bound or even entitled to pay on a negotiable instrument 
which had been drawn by a person in the enemy country on account 
of a transaction before war, and possibly accepted before war by an Eng- 
lish drawee, and endorsed after the outbreak of war to a neutral. The 
original proclamation had been silent about the liability in such cases 
and about the general right of fulfilling mercantile or insurance contracts 
entered into before war. Accordingly, a fresh proclamation was issued 
on September 9th replacing the earlier one, and the order which ex- 
tended it to Austria-Hungary, as well as the public announcement of- 
ficially issued in explanation. The second proclamation read as follows : 

1. The aforesaid proclamation of the 5th Aug. 1914, relating to trad- 
ing with the enemy, and par. 2 of the aforesaid proclamation of the 
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12th Aug. 1914 [extending the first to Austria-Hungary] together with 
any public announcement officially issued in explanation thereof, are 
hereby, as from the date hereof, revoked, and from and after the date 
hereof this present proclamation is substituted therefor. 

2. The expression "enemy country" in this proclamation means the 
territories of the German Empire and of the Dual Monarchy of Austria- 
Hungary, together with all the colonies and dependencies thereof. 

3. The expression "enemy" in this proclamation means any person or 
body of persons of whatever nationality resident or carrying on busi- 
ness in the enemy country, but does not include persons of enemy na- 
tionality who are neither resident nor carrying on business in the enemy 
country. In the case of incorporated bodies, enemy character attaches 
only to those incorporated in an enemy country. 

4. The expression "outbreak of war" in this proclamation means 
11 p. m. on the 4th Aug. 1914 in relation to the German Empire, its 
colonies and dependencies, and midnight on the 12th Aug. 1914 in rela- 
tion to Austria-Hungary, its colonies and dependencies. 

5. From and after the date of this proclamation the following prohi- 
bitions shall have effect (save so far as licences may be issued as herein- 
after provided), and we do hereby accordingly warn all persons resi- 
dent, carrying on business or being in our dominions — 

(1) Not to pay any sum of money to or for the benefit of an enemy. 

(2) Not to compromise or give security for the payment of any debt 
or other sum of money with or for the benefit of an enemy. 

(3) Not to act on behalf of an enemy in drawing, accepting, paying, 
presenting for acceptance or payment, negotiating or otherwise 
dealing with any negotiable instrument. 

(4) Not to accept, pay, or otherwise deal with any negotiable instru- 
ment which is held by or on behalf of an enemy, provided that 
this prohibition shall not be deemed to be infringed by any per- 
son who has no reasonable ground for believing that the instru- 
ment is held by or on behalf of an enemy. 

(5) Not to enter into any new transaction, or complete any transac- 
tion already entered into with an enemy in any stocks, shares, 
or other securities. 

(6) Not to make or enter into any new marine, life, fire or other policy 
or contract of insurance with or for the benefit of an enemy; nor 
to accept, or give effect to any insurance of, any risk arising under 
any policy or contract of insurance (including reinsurance) made 
or entered into with or for the benefit of an enemy before the 
outbreak of war. 

(7) Not directly or indirectly to supply to or for the use or benefit of, 
or obtain from, an enemy country or an enemy, any goods, wares 
or merchandise, nor directly or indirectly to supply to or for the 
use or benefit of, or obtain from any person any goods, wares or 
merchandise, for or by way of transmission to or from an enemy 
country or an enemy, nor directly or indirectly to trade in or 
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carry any goods, wares, or merchandise destined for or coming 
from an enemy country or an enemy. 

(8) Not to permit any British ship to leave for, enter or communi- 
cate with, any port or place in an enemy country. 

(9) Not to enter into any commercial, financial, or other contract or 
obligation with or for the benefit of an enemy. 

(10) Not to enter into any transactions with an enemy if and when 
they are prohibited by an Order of Council made and published 
on the recommendation of a Secretary of State, even though 
they would otherwise be permitted by law or by this or any other 
proclamation. 

And we do hereby further warn all persons that whoever in contra- 
vention of the law shall commit, aid or abet any of the aforesaid acts, is 
guilty of a crime, and will be liable to punishment and penalties accord- 
ingly. 

6. Provided always that where an enemy has a branch locally situ- 
ated in British, allied or neutral territory, not being neutral territory 
in Europe, transactions by or with such branch shall not be treated as 
transactions by or with an enemy. 

7. Nothing in this proclamation shall be deemed to prohibit payments 
by or on account of enemies to persons resident, carrying on business or 
being in our dominions, if such payments arise out of transactions en- 
tered into before the outbreak of war or otherwise permitted. 

8. Nothing in this proclamation shall be taken to prohibit anything 
which shall be expressly permitted by our licence, or by the licence 
given on our behalf by a Secretary of State, or the Board of Trade, 
whether such licences be especially granted to individuals or be an- 
nounced as applying to classes of persons. 

9. This proclamation shall be called the Trading with the Enemy 
Proclamation No. 2. 

The notable innovations were (1) the explicit prohibition to pay or 
deal with any negotiable instrument held by or on behalf of an enemy; 
(2) the prohibition against accepting or giving effect to any insurance of 
any risk arising under a policy or contract of insurance made with or 
for an enemy before war; (3) the limitation of the right of trading with 
a neutral branch of an enemy firm to branches established in neutral 
territory outside Europe. Neutral branches on the Continent were 
suspect because of the strong presumption that the benefit of commerce 
with them would inure to the principal firms in the enemy country. An 
interesting case arose upon payment of a bill of exchange delivered from 
the enemy country soon after the issue of the proclamation. The Eng- 
lish accepting house was sued by another English firm for the amount 
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of the bill which had been indorsed to it before the outbreak of war by 
a German house. The indorsement was in the form "Fur mich" and 
the Court of the King's Bench came to the conclusion that this was a 
restrictive indorsement so that the holder was only an agent for the 
German indorser. It was held, therefore, that the English acceptor was 
not liable to pay, because the payment would be for the benefit of the 
enemy. In a subsequent case, however, where expert evidence was 
given of German law to prove that the indorsement was not by that 
law restrictive at all, it was held that the holder of the bill in such cir- 
cumstances could properly sue for payment in England when the due 
date of the bill accrued after war. But where the indorsement was 
made after the outbreak of war, payment would clearly have been illegal 
to an English or neutral indorsee because it would involve a trading 
with the enemy. 

In order to give greater definiteness to the law against trading with 
the enemy, to provide more certain penalties, to arm the executive with 
the means of checking evasions of the law, and, finally, to furnish facili- 
ties for the carrying on of businesses which owing either to the observance 
or violation of the law were in danger of being closed, a bill was intro- 
duced into Parliament in September and rapidly passed into law. The 
Act, which forms Ch. 87 of the laws of 1914, is the first of its kind on the 
English statute book. It runs as follows : 

1. — (1) Any person who during the present war trades or has, since 
the fourth day of August nineteen hundred and fourteen, traded with 
the enemy within the meaning of this Act shall be guilty of a misde- 
meanour, and shall — 

(a) on conviction under the Summary Jurisdiction Acts, be liable 
to imprisonment with or without hard labour for a term not ex- 
ceeding twelve months, or to a fine not exceeding five hundred 
pounds, or to both such imprisonment and fine; or 

(b) on conviction on indictment, be liable to penal servitude for a 

term not exceeding seven or less than three years or to imprison- 
ment with or without hard labour for a term not exceeding two 
years, or to a fine, or to both such penal servitude or imprison- 
ment and fine; 
and the court may in any case order that any goods or money, in re- 
spect of which the offence has been committed, be forfeited. 

(2) For the purposes of this Act a person shall be deemed to have 
traded with the enemy if he has entered into any transaction or done 
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any act which was, at the time of such transaction or act, prohibited by 
or under any proclamation issued by His Majesty dealing with trading 
with the enemy for the time being in force, or which at common law or 
by statute constitutes an offence of trading with the enemy: 

Provided that any transaction or act permitted by or under any 
such proclamation shall not be deemed to be trading with the enemy. 

(3) Where a company has entered into a transaction or has done any 
act which is an offence under this section, every director, manager, 
secretary, or other officer of the company who is knowingly a party to 
the transaction or act shall also be deemed guilty of the offence. 

(4) A prosecution for an offence under this section shall not be insti- 
tuted except by or with the consent of the Attorney-General: 

Provided that the person charged with such an offence may be arrested 
and a warrant for his arrest may be issued and executed, and such person 
may be remanded in custody or on bail notwithstanding that the con- 
sent of the Attorney-General to the institution of the prosecution for 
the offence has not been obtained, but no further or other proceedings 
shall be taken until that consent has been obtained. 

(5) Where an act constitutes an offence both under this Act and 
under any other Act, or both under this Act and at common law, the 
offender shall be liable to be prosecuted and punished under either this 
Act or such other Act, or under this Act or at common law, but shall 
not be liable to be punished twice for the same offence. 

2. — (1) If a justice of the peace is satisfied, on information on oath 
laid on behalf of a Secretary of State or the Board of Trade, that there 
is reasonable ground for suspecting that an offence under this Act has 
been or is about to be committed by any person, firm, or company, he 
may issue a warrant authorising any person appointed by a Secretary 
of State or the Board of Trade and named in the warrant to inspect 
all books or documents belonging to or under the control of that person, 
firm, or company, and to require any person able to give any informa- 
tion with respect to the business or trade of that person, firm, or com- 
pany to give that information, and if accompanied by a constable to 
enter and search any premises used in connection with the business or 
trade, and to seize any such books or documents as aforesaid : 

Provided that when it appears to a Secretary of State or the Board of 
Trade that the case is one of great emergency and that in the interests 
of the State immediate action is necessary, a Secretary of State or the 
Board of Trade may, by written order, give to a person appointed by 
him or them the like authority as may be given by a warrant of a justice 
under this subsection. 

(2) Where it appears to the Board of Trade — 

(a) in the case of a firm, that one of the partners in the firm was 
immediately before or at any time since the commencement of 
the present war a subject of, or resident or carrying on business 
in, a state for the time being at war with His Majesty; or 

(6) in the case of a company, that one-third or more of the issued 
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share capital or of the directorate of the company immediately 
before or at any time since the commencement of the present 
war was held by or on behalf of or consisted of persons who were 
subjects of, or resident or carrying on business in, a state for the 
time being at war with His Majesty; or 
(c) in the case of a person, firm or company, that the person was or 
is, or the firm or company were or are, acting as agent for any 
person, firm, or company trading or carrying on business in a 
state for the time being at war with His Majesty; 
the Board of Trade may, if they think it expedient for the purpose of 
satisfying themselves that the person, firm or company are not trading 
with the enemy, by written order, give to a person appointed by them, 
without any warrant from a justice, authority to inspect all books and 
documents belonging to or under the control of the person, firm or com- 
pany, and to require any person able to give information with respect 
to the business or trade of that person, firm or company, to give that 
information. 

For the purposes of this subsection, any person authorized in that 
behalf by the Board of Trade may inspect the register of members of a 
company at any time, and any shares in a company for which share 
warrants to bearer have been issued shall not be reckoned as part of the 
issued share capital of the company. 

(3) If any person having the custody of any book or document which 
a person is authorized to inspect under this section refuses or wilfully 
neglects to produce it for inspection, or if any person who is able to 
give any information which may be required to be given under this sec- 
tion refuses or- wilfully neglects when required to give that information, 
that person shall on conviction under the Summary Jurisdiction Acts 
be liable to imprisonment with or without hard labour for a term not 
exceeding six months, or to a fine not exceeding fifty pounds, or to both 
such imprisonment and fine. 

3. Where it appears to the Board of Trade in reference to any firm 
or company — 

(a) that an offence under this Act has been or is likely to be committed 

in connexion with the trade or business thereof; or 

(6) that the control or management thereof has been or is likely to 

be so affected by the state of war as to prejudice the effective 

continuance of its trade or business and that it is in the public 

interest that the trade or business should continue to be carried 

on; 

the Board of Trade may apply to the High Court for the appointment 

of a controller of the firm or company, and the High Court shall have 

power to appoint such a controller, for such time and subject to such 

conditions and with such powers as the court thinks fit, and the powers 

so conferred shall be either those of a receiver and manager or those 

powers subject to such modifications, restrictions or extensions as the 

court thinks fit (including, if the court considers it necessary or ex- 
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pedient for enabling the controller to borrow money, power, after a 
special application to the court for that purpose, to create charges on 
the property of the firm or company in priority to existing charges). 

The court shall have power to direct how and by whom the costs of 
any proceedings under this section, and the remuneration, charges, and 
expenses of the controller, shall be borne, and shall have power, if it 
thinks fit, to charge such costs, charges, and expenses on the property 
of the firm or company in such order of priority, in relation to any exist- 
ing charges thereon, as it thinks fit. 

The Attorney-General during the discussion in the House of Com- 
mons pointed out that there was a great advantage from some points 
of view in treating as British any enterprise on British territory although 
it had a considerable enemy element in its composition. An enemy com- 
pany's branch in England would give employment and promote trade 
in the country and it could be controlled, because, if it entered into 
transactions with or for the benefit of the parent company during the 
war it would be committing a crime and would be subject to severe 
penalties as well as confiscation of its property. The power given by 
the Act to enable the Board of Trade to examine books and documents, 
and appoint a receiver or manager of an enemy-owned business in a 
proper case afforded the necessary security against the abuse of the right 
of trading reserved to enemy subjects with a commercial establishment 
in England. The full Court of Appeal subsequently upheld the view 
of public policy put forward by the Attorney-General, and affirmed a 
decision that a company registered in England was entitled to sue and 
enforce payment for goods supplied by it to English firms before or 
since the outbreak of war, although almost the whole of its share capital 
was held by German subjects and a German corporation (Continental 
Tyre & Rubber Co. v. Daimler). The court held that the character 
of the company had not changed because the directors and shareholders 
on the outbreak of war became alien enemies. It remained an English 
company and payment to it did not come within the prohibition of pay- 
ment to or for the benefit of an enemy. Lord Justice Buckley indeed 
dissented from the judgment, holding that the company could not be 
distinguished from the character of its members and that it was against 
public policy to allow it to enforce payment against English persons 
during the war. 
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Several criminal prosecutions under the Act were brought within a 
short period of its enactment. A German subject resident in England was 
found guilty of attempting to induce a British shipping company which 
held mortgages on German vessels detained in British or neutral ports to 
purchase the equity of redemption so as to transfer the ownership and, 
as was apparently intended, to prevent confiscation from English cap- 
ture. In another case the partners of a neutral firm were convicted 
for transferring shares from enemy persons after the outbreak of war. 
In a third case a conviction was obtained for an attempt to carry out 
a sale of coal from England for the benefit of enemy firms through a 
neutral house. The Board of Trade, moreover, made full use of the 
power to inspect the books and appoint managers of firms with a large 
enemy element which were suspected of illegal trading. In some cases 
the business was closed down when proof of attempted trading with 
the enemy country was forthcoming; in others the business was put 
under the charge of an English receiver or controller who has to account 
to the court for his stewardship. Several interesting decisions have 
been given by the civil courts applying to contracts the rules of the 
Trading with the Enemy Proclamation. It was held that where a con- 
tract for the sale of goods between two English firms provided for the 
goods to be delivered in Germany and payment to be made in England 
against shipping documents, the buyers were entitled to refuse the docu- 
ments and payment because performance had become illegal (Duncan 
Fox & Co. v. Schrempt). On the other hand, it was held that an Eng- 
lish agent for German manufacturers who sold goods on his own account 
though they were supplied before the war with Germany and though 
a part of the profits would ultimately be due to the German firm, could 
enforce payment from his customers in England (Schmidt v. Van 
der Veen). 

While the proclamation of September 9th has remained thus far in 
force as the principal statement of the rules about trading with the 
enemy, a number of supplementary notices and orders have already 
been issued modifying its terms, some in the way of further indulgence, 
others in the way of severer restrictions. British cargoes were laden 
in many cases on the enemy ships which at the outbreak of war fled 
to neutral ports for refuge from British capture. When the owners 



366 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

desired to arrange for the delivery to them of these cargoes or of the 
proceeds (supposing it had been sold in the port), it was generally req- 
uisite to pay the freight and other charges to the master of the enemy 
ship. Payment in these circumstances was a violation of the strict 
rule of the proclamation, but the Board of Trade issued a notice au- 
thorizing it when made by British subjects to the agents of the enemy 
shipowners for the purpose of obtaining possession of their cargoes. In 
many cases again, British traders found their businesses threatened be- 
cause the prohibition against payment of debts to enemy subjects had 
actually provoked retaliatory measures by the enemy governments. 
At their instance an official committee was formed to act as a kind of 
clearing house for debts between English and enemy traders, and it was 
provided that payments made through the committee, for the benefit 
of persons in the enemy country would be legalized. Another limited 
licence was given to British firms to pay fees which were, necessary for 
the registration or the renewal of registration of patents, trade-marks 
or designs in the enemy country. The purpose was here to prevent 
the permanent loss of English property owing to failure to comply with 
the local law. Conversely, payments were allowed by agents of enemy 
firms in England for the like purposes on behalf of their principals who 
had similar property in this country. 

On the other hand, experience or belligerent emergencies indicated 
the need of strengthening some of the prohibitions in the proclamation. 
The rule dealing with contracts of reinsurance being found too lax, it 
was replaced by an order which in very explicit terms forbade the mak- 
ing or honoring of any such contract for the benefit of the enemy or the 
ceding of any risk to or accepting any risk from an enemy firm in 
virtue of a contract of reinsurance made before the war if the insurance 
was effected after the war. The order further provided that the branch 
of an enemy insurance firm in British or neutral territory should not 
be regarded as separate from the principal house: so that all contracts 
or dealings with it by British subjects were prohibited during the war. 
Doubtless the motive of the change was the idea that all business of the 
kind would directly benefit the principal house in the enemy country. 
But it seemed in a case which arose in the courts that the rule might 
indirectly inure to the benefit of an enemy company. An enemy in- 
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surance corporation with a branch in England was sued by an English 
house on a policy made before the war but which had become operative 
through a maritime loss incurred during hostilities. The defendants urged 
that the action could not lie because of the amendment of the proclama- 
tion, but the court found that the intention of the amendment was not to 
take away rights from English firms, and that the risk having been legally 
insured with the enemy's branch at the time of taking out the policy, 
the sum assured was recoverable during the war. (Ingle v. Mannheim 
Insurance Co.). It is notable that the chairman of Lloyd's at the Inter- 
national Maritime Conference in 1913 declared that English companies 
would honor their contracts of marine commerce with foreign persons 
in spite of war. The proclamation has the effect of making an attempt 
to fulfil that undertaking a criminal act. 

The Board of Trade also found it necessary to issue a warning to 
British insurance companies against insuring or reinsuring goods shipped 
in neutral vessels against the risk of capture or detention by His Maj- 
esty's Government or allied governments, on the ground that such 
contracts were prohibited by the English law. Dealings with cargoes 
suspected of destination for the enemy country and liable to condemna- 
tion on capture as contraband amounted to indirect trading for the 
benefit of the enemy, although the person immediately protected was 
a neutral. 

Further preventive rules against the evasion of the principle of not 
importing goods from or exporting goods to the enemy country were 
issued in October by the Commissioners of Customs. The Commis- 
sioners announced that they were authorized to require certificates 
of origin or declarations of ultimate destination respectively to be pre- 
sented in respect of all goods, wares, or merchandise imported into or 
exported from the United Kingdom in trade with any foreign port in 
Europe or on the Mediterranean or Black Seas with the exception of 
those of Russia, Belgium, France, Spain, and Portugal. 

"Declarations of ultimate destination will consequently be required 
until further notice in respect of all exports, without regard to value of 
consignments, to all the foreign ports referred to above. 

"For the present, however (except in regard to sugar), certificates of 
origin will not be required in respect of imports of foodstuffs or in respect 
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of any imports from ports other than those specified in schedule I., or 
in respect of individual consignments not exceeding £100 in value. 

Any goods, wares, or merchandise imported from the above-mentioned 
foreign ports, except as provided in the preceding paragraph, unaccom- 
panied by certificates of origin will be detained by the Commissioners 
of Customs and Excise until the requisite certificates are produced. 
The Commissioners are, however, authorized in such cases, and at their 
discretion, to allow delivery of the goods on the security of a deposit 
or of a bond to the amount of three times the value of the goods with a 
view to the production of the necessary certificates within a prescribed 
period, provided that they see no reason for suspecting that the goods 
emanate from an enemy country. 

"The following goods will be exempt from these requirements: — 
(a) Goods imported or exported under licence; (b) goods shipped for 
the United Kingdom on or before October 19; (c) goods in respect of 
which customs export entries have been accepted before October 9." 

Schedule I. contains a list of ports in Norway, Sweden, Denmark, 
Netherlands, and Italy, in respect of imports from which certificates of 
origin will be required. The notice to traders was soon amended by an 
order of the Board of Trade issued on November 7th, by which desti- 
nation to all foreign places as well as ports was required to be stated in 
the case of all exports. The exemption from the requirement of certifi- 
cates of origin of imports was extended to timber, wood-pulp, crude 
oil, granite, and several other articles, as well as to imports from places 
other than those in Norway, Sweden, Denmark, Holland, Switzerland, 
and Italy (i. e., the countries through which Germany was notoriously 
doing her export trade). On the other hand, the former limit of £100 for 
exemption of any individual consignments was reduced to £25 so as to 
enforce a stricter control over imports from the suspected countries. 

The doctrine of continuous voyage was applied by the Prize Court 
during the Napoleonic wars to cargoes involved in trade with the 
enemy so as to justify their condemnation, although taken when on a 
voyage from a neutral port to British territory or vice versa. These 
rules issued by the Board of Trade were designed by measures in port 
to prevent evasion of the rules against trading with the enemy, through 
the colorable interposition of a neutral port. 
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A special restriction of trade extending beyond actual intercourse 
with the enemy was enacted as regards the importation into England 
of sugar. When Germany was known to be endeavoring to raise credit 
in neutral countries by the export of her home manufactured sugar, the 
Board of Trade assumed the control of the whole sugar supply of the 
country and laid in a store sufficient for all needs for six months, and 
an Order in Council was issued which forbade altogether (1) the importa- 
tion of any raw or refined sugar from any part of Europe which was de- 
rived from the enemy country, and of any refined sugar which had been 
manufactured in a neutral country from the raw material of the enemy 
territory; (2) the dealing with any such sugar. It was sought in this 
way to restrict Germany's opportunity of disposing of her stock, be- 
cause neutral states being unable to export refined sugar to England 
would not import from the enemy country. Subsequently on October 
27th a more drastic prohibition was issued forbidding the import of 
sugar altogether save when it has been ordered under contracts made 
with neutrals before August 4th. It was hoped thus more completely 
to hamper the commerce of the enemy. The action of the English 
Government may be compared with the attempt of the United States 
Government in the Civil War to prevent the Confederates moving their 
supplies of cotton. 

During the first few months of the war no prize case was brought 
on the ground of a ship and cargo being involved in trading with the 
enemy. It is anticipated, however, that despite the precautions taken 
by the executive within the realm, cases will arise and that cargo tainted 
on this ground will not be protected as enemy property on neutral ships 
by the Declaration of Paris. The cargoes are not seized as enemy prop- 
erty but as a particular kind of contraband, being prohibited commerce 
under the municipal law of the belligerent country. 

It is remarkable, on the other hand, that the criminal courts have had 
to deal with a number of cases of alleged trading by British subjects 
or resident aliens with the enemy. The strictness with which the au- 
thorities applied the statutes may be gathered from the nature of 
several prosecutions which were brought against persons who had not 
the mens res usually required before a criminal charge is made, but 
who, it was urged had broken the letter of the law. Thus the Court 
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of Criminal Appeal upheld the conviction of a German resident in 
England and naturalized who paid to a Dutch firm during the war a 
debt due from a branch of his business at Frankfort which was managed 
by his brothers. The money was due before the outbreak of war and 
the brothers had been interned in Germany on suspicion of being British 
subjects, so that they were unable to pay: the Dutch firm had refused 
to carry on business with the London house unless the debt were paid. 
The court held that the motive in paying the debt was immaterial, and 
if the payment in fact enured to the benefit of the alien enemy — in this 
case the brothers who had carried on business in Frankfort — the offence 
was committed (Rex v. Kupfer). In another case an English shipping 
merchant was convicted because he allowed a Dutch branch of his 
firm to make a contract for the carriage of Swedish goods up the Rhine 
to Germany. But the court there held that as he had acted in good faith 
and might reasonably have thought that trade by the neutral house with 
Germany was legalized by the proclamation, though he himself took 
part in it from England, the technical offence was sufficiently met by 
a nominal fine (Rex v. Drughorn). 

The Trading with the Enemy Act was found indeed to require serious 
amendment both with a view to preventing the payment to enemies 
and for preserving money and property in the Kingdom belonging to 
enemy subjects^ with a view to arrangements to be made at the conclu- 
sion of peace. With these aims an Act was passed through Parliament 
at the end of November which contains a number of novel and striking 
provisions (5 Geo. V, Ch. 12). By Section 1 the Public Trustee is ap- 
pointed to be the custodian for the purpose of receiving, holding, pre- 
serving and dealing with enemy property in the realm. By Section 2 
all dividends, interests and shares of profits belonging to an alien enemy 
are to be paid to him and he will hold them subject to the provisions of 
the Act. Penalties of imprisonment up to six months or a fine of £100 
are provided against failure to make full payment to the custodian or 
to furnish him with the necessary particulars of money owing to alien 
enemies. Any person holding or managing real or personal property 
for or on behalf of an enemy is required within a month to notify the 
custodian; and every company incorporated or having a share registra- 
tion office in the Kingdom is required within the same period to com- 
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municate full particulars of any share, debenture, or other obligation 
of the company held by or for an enemy. A similar duty is imposed 
on partners in a firm with an enemy interest. By Section 4 the court 
may vest in the custodian any property belonging to or held on behalf of 
an enemy whenever it seems expedient : such property cannot be attached 
or taken in execution, but may be used to pay any debts of the enemy 
if the court so directs. Subject to these powers and any directions of 
the court, the custodian will hold the property till the termination of 
the war. Section 6 is designed to invalidate the assignment of debts 
or bills of exchange or other choses in action by or on behalf of an enemy 
to neutrals, and makes it an offence to pay any debt so assigned. Sec- 
tion 8 invalidates the transfer of any shares, debentures, etc., of an 
enemy during the war; and Section 9 requires a statutory declaration 
to be made on the incorporation of a new company to satisfy the regis- 
trar that the company is not formed for the purpose of acquiring or 
taking over any part of the undertaking of an enemy person or firm or 
company which under the original Act was liable to inspection. Sec- 
tion 10 extends the offence of trading with the enemy to any person 
who offers or attempts to trade, and to any person who aids or abets 
trading. Other sections give increased powers of inspection and control 
of businesses with an enemy interest. 

The two-fold purpose of the bill was to give state protection to the 
property of the enemy in the country so as to prevent any improper 
private spoliation of their goods and interests; and to secure more 
completely the stopping of all commercial dealings between the bel- 
ligerent countries and the prevention of any indirect enrichment of 
the enemy country from persons resident in England. The appointment 
of the custodian and the powers given to him are a very complete recog- 
nition of the principle laid down in the Hague Rules of War that the 
private property of the enemy on land is not to be confiscated or dis- 
turbed; while the invalidation of all assignments of debts from enemy 
persons complements the old common law which forbade any payment 
to be made directly to or for an enemy. The act then applies the in- 
ternational, and straightens the national law about relations with enemy 
property. 

Norman Bentwich. 



